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7i RE: MURs 6078/6090/6108/6139/6142/6214 
(O Obama fiir America 
^ and Martin Nesbitt, in his officid capacity as 
HJ 

0 
Nl 
ri Dear Ms. Corley and Ms. Ctordon: 

Treasurer 

On September 29,2008, October 14,2008, November 3,2008, December 9 and 
11,2008, and September 18,2009, the Federd Election Coinnussion notified your client, 
Obama fiir America and Martfa H. Nesbitt, fa fate officid capacity as Treasurer, of complafate 
dleging viotetions of the Federd Election Campdgn Act of 1971, as amended ("the Act"). A 
copy of eacfa complafat was forwarded to your cUem rt flim time. 

Upon futfaer review of the dtegations contafaed fa flie comptefate, and fafimnatton 
supplied by your client, the Conmussion, on August 24,2010, found that tfaere is reason to 
beUeve Obama fi^r America and Martin Nesbitt, fa fate officid capacity as Treasurer, vioteted 
2 U.S.C. § 441a(f), a provision of tiu Act, and aufliorized an audit pursuant to 2 U.S.C § 437g. 
Also on tfate date, tfae Conuiussion disniissed dtegations flut Obama for America and Martin 
Nesbin, fa his officid capacity as Treasurer, vioteted 2 U.S.C. §§ 441e and 441f. Tfae Facttul 
and Legd Andysis, wfaicfa fbimed ia baste for tfae Commisdon's findings, te attached for your 
infimnation. 

You ntey subniit any faattid or legd nutertete tfaat you beUeve are rdevant to tfae 
Comnusdon's consideiation of tfais matter. Please submit sucfa nuteriate to the Gtenerd 
Counsel's Office witfafa 15 days ofrecdpt of tfate letter. Where appropriate, statements sfaodd be 
subnutted luder oatiL fa tfae disence of additiond infonnation, tfae Commission nuy find 
probable cause to beUeve flut a violation faas occurred and proceed witfa concUiation. 

Please note flut you faave a legd obligation to preserve aU documente, records and 
materiate retetfag to tfate nutter until sucfa time as you are notified flut tfae Coinmisdon faas 
closed ite filefaflite nutter. See 18 US.C § 1519. 
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I Rdwcca H. Gordon, Esq. 
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If you are faterested fa pursufag pre-probable cause conciUation, you sfaodd so request in 
writing. See 11 C.F.R. § 111.18(d). Upon recdpt oftiie requert, flu Office of flie Geneid 
Counsel wiU make recomniendations to tfae CoflUnissfan etflur proposing an agreement fa 

I settiemem. of flie matter or reconunendfag dedfaing tfaat pie-probahle cause concUiation be 
' puraued. The Office ofthe (jenerd Counsel may recommend tfam pre-probable cause 

conciUation not be entered fato m fliis time so flut it may complete ite favestigation of the matter. 
Further, tfae Commission wiU not enterttun requeste for pre-probable cause concUiation after 
briefs on probable cause faave been mdled to flie respondent 

HJ 

0 
Requestefbrextensionsofthne wiU not be routfaely granted. Requeste murt be made in 

^ writing at leart five days prior to tfae due date of the response and specific good cause murt be 
^ demonsttated. fa additton, the ()fiftee of tiu Gfenerd Counsel ordfaarily wiU nm give extendons 
1̂  beyond 20 days. 
HJ 
0 Thte matter wiU remdn confidentid in accordance witii 2 U.S.C. §§ 437g(a)(4)(B) and 
Nl 437g(a)(12)(A) unless you notify the Comniission in writfag that you widi tfae matter to be nude 

public. 
If you have any questions, please contact Camilte Jackson Jones, the attomey assigned to 

this nutter, at (202) 694-1650. 

On bdulf of tfae Commission, 

Mattfaew S.Petersen 
Cfaairman 

Enclosure 
Factud and Legd Andyste 



1 FEDERAL ELECTION COMMISSION 
2 
3 FACTUAL AND LEGAL ANALYSIS 
4 
5 RESPONDENTS: Obama for America and MURs: 6078/6090/6108/6139/6142/6214 
6 Martfa Nesbitt, as Treasurer 
7 
8 

9 L INTRODUCnON 
Ui 
0 10 These six nuttera favolve overlapping dlegations tfart Obanu for America and Martin 
Ml 

^ 11 Nesbitt, in hte officid capacity as Treasurer C*OFA" or tiu **Cominitttu*')-Bai'ack Obama's 
Nl 

KJ 12 principal campdgn conmiittee for the 2008 presidentid election - accqited various excessive 
HJ 

0 13 and/or profabited contributions fa violation of the Federd Election Campdgn Act of 1971, as 
14 amended, C'FECA" or ••flu Act"). 

15 The complafate vary fa tfadr approach to presentfag shnilar dlegations. WhUesomeof 

16 the complafate rely prinurily on media rqxirte regarduig anecdotd examples of dlegedly 

17 suspicious odfae fundrdsmg ttansactions, see MURs 6078/6090/6108, oflier comptefate provide 

18 a listing oftransactions that are dleged to be part of suspidous pattems fa OFA's fimdrdsing 

19 receipte. S'ee MURs 6139,6142,6214. Ratfaer tiun attemptfag to address dl oftfae transactions 

20 befag questioned, OFA fiseuses on ite comprehensive complianoe system, and asserte tiut tfais 

- 21 system dtowed fliem to identify and take qqiropriate conective action as to aU comributions for 
•I 

I 22 wfaicfa tiure were genume questions as to possible illegaUty. See OFA Responses fa MURs 

23 6078/6090/6108, MURs 6139 & 6142 and MUR 6214. Reqiondente assert thm aU gemifady 

24 excesdve and profaibited comributions dettuled fa tfae comptefate faave been refimded. 

25 Reqxmdente also contend tfam Complafaante' aUegations are faigfaly speculative, teck tfae 

26 qudficity needed to demonsttate a viotetion of flie Act, and flut flu patterns identified by 

27 Cxmplainante do not support any faference of illegaUty. Id 
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MURs 6078/6090/6108/6139/6142/6214 
Obama for America Factual & Legal Analysis 

1 During the 2007-2008 election cycle, flie Commission's Reports Andysis Division 

2 C'RAD") sent flie Committee multiple Requests for Additiond faformation ("RFAIs") regaidfag 

3 apparent excessive conttibutions of flie same generd type as fluse identified in the compteinte. 

4 Wfaile flie (immittee was responsive to issues rdsed in tfae RFAIs, a review of Committee 

5 disclosure reports suggeste tfaat OFA has accepted, and failed to take timely corrective action 
0 
0 6 with regard to excessive eomribmions, which may totd between $ 1.89 nullion and $3.5 mUlion. 
Mt 
^ 7 See Chart A, infra. 
Nl 
^ 8 Based on a review of tfae compldnte, tfae responses, and otfaer avdlable information, 
HJ 

^ 9 includfag tfae Conunission's andysis of disclosure reports, it appean that OFA accepted 
<-H 

10 excessive contribmions that were not refunded or otherwise cured fa a timely fiufaion. 
11 Accordingly, for reasons expldned fa more detdl below, tfae Commisdon found reason to 

12 believe tfaat Obaina for America and Martin Nesbitt, in his officid capacity as Tieasurer, violated 

13 2 US.C § 441a(f), and autiiorized a Section 437g audit 

14 In contrart to tfae substtmtid support for dlegations relatfag to excessive contributions, 

15 flie aUegations that OFA accepted profabited contributions firom fordgn nationate (fa viotetion of 

16 Section 441e) and firom fictitious names (fa violation of Section 441f) are dtfaer wfaolly 

17 specdative or appear to favolve sunu tiut are de minimis botfa fa temu of dollar amoum and as a 

18 percentage ofOFA's overaU reodpte. AccordfagHy, for reasons exptefaed fa more dettdl bdow, 

19 tfae Conunission disniissed dlegations tiut Obama for America and Martfa Nesbitt, fa his officid 

20 cqiacity as Tieasurer, vioteted 2 U.S.C §§ 441e and 4411 
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MURs 6078/6090/6108/6139/6142/6214 
Obama for America Factual & Legal Analysis 

1 IL FACTUAL AND LEGAL ANALYSIS 

The primaiy issue fa tiiese matters is whether Respondems accepted impermisdble 

contributions tfarougfa tfaeir onlfae ffaidrdsing efiforte. Altiiougfa the Commission has not 

mandated specific procedures to verify the identity of an fadividud nukfag a credit card 

contribution over flie Internet, it has opined tfart a committee which intends to solicit and receive 

credit card conttibutions over the Intemet murt be able to verify the identity of those who 

contribute vte credit card with the same degree of confidence tfad is generally provided when a 

committee accepte a check via dhrect null.' Advisory Opfaion 2007-30 (Chris Dodd for 

President, Inc.); see also Exptenation and Jurtification for Matefaing Credit Card and Debit Card 

^ Advisoiy Optelonshive Indeed ftvordily upon sevenl mediods fanotifyhig contributors of a committee's legd 
obligafions as well as verifyfaig contributors* identities, uwludfaig: usfaig wdi pasa soUdtation fimns dwt port dear 
and oonqiicuous huignage faifbmdng prospective donors ofdw Art's source restrictions and contribution Umits, 
leqdrfau a donor to con̂ lete and submh fa processfaig a contribntion fim flua fawludes flw contributor's na^ 
oontributor'a name as it appears on a Giedil card, biUmg address associated w 
tfae caid, oontributor'a residentid address and amount of contribution. See, e.g., AO 2007-30 rt 3. The oommittee 
should dso bclude procedores that wiB allow it to soroen fa contribudoas made using coqiorBte or business mtity 
credit cantâ  and a procesa wfaardiy the donor nnsi sttest: (1) tfw conttilnflon b nwde ftom his ovm fi^ 
those of norther, (2) oonttifaudnna lars notxnado fliun genaral trsasuy fimds ofa ompundmik hdior oiganizatlon ar 
nattenaLhank; (3) donor is nrt a Merd governniert Goatnctor or a fhreiga oatiood, b̂  
resident of flta United States; and (4) die caniribdtion is nude on a persoad credh card fa wfaich flw donor, not a 
coqwntion or business entity, is legally obl^ated to pay. Idetl^. 
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MURs 6078/6090/6108/6139/6142/6214 
Obama fa America Factual ft Legd Analysis 

1 As a safeguard agdnrt recdvfag profaibited conttibutions, tfae Act's regulations faold the 

2 conunittee's ttreasurer ••reqxxnsible for examining dl contributions received for evidence of 

3 illegdity.** 11 C.F.R. § 103.3(b). While conttibutions tiut may ••present genuine questions" as 

4 to wfaetfaer tfaey were made by foreign nationds or oflier profaibited parties may faitidly be 

5 deposited fato a campdgn*s depository, tfae treasurer is cfaarged witfa making fate or faer ••bert 
CO 
0 6 efiforte to detenmne flie Iegdity of flie conttibutions." 11 C.F.R. § 103.3(b)(1). If flu 
Ml 
^ 7 contribution cannot be detormfaed to be legd, or is dtecovered to be illegd even though it ••did 
Ol 

^ 8 not appear to be iUegd" m the time it was received, the tteasurer murt refimd the contribution 
HJ 
0 9 wiflifa tiurty (30) days oftiie date of sdd discoveiy. 11 C.F.R. § 103.3(bX2). By conttast, if flie 
Nl 

^ 10 comimttee detennfaes that a contribution exceeds the contribution limitations enumerated fa 

11 2 U.S.C. § 441a(aXl), tiie ttreasurer has stety (60) days to refimd the excessive conttibution, or 

12 obtdn a written redesignation or reattribution of the excesdve portion. 11 C.F.R. 

13 § 110.l(b)(3)(i). 

14 A. Background 

15 Obanu for America is tfae prfacipd campdgn conumttee for Preddent Barack Obanu. 

16 During tfae 2008 election cycle, OFA, as an autiurized candidate committee, was lunited to 

17 comributions fixim fadividud donora whe fa tiu aggregate did not exceed $2,300 each for tiu 

18 primary and geneid dections. 2 U.S.C. § 441a(a)(lXA). Since fiUng Us Sttrtemem of 

19 Organization on January 16,2007, the Committee raised over $745 mUUon firom over 3.9 milUon 

20 contributora, qiproxunately $450 milUon ofwfaicfa was recdved fa onUne oontributions tfarougfa 

21 flie campdgn's webdte. OFA Response fa MURs 6078/6090/6108 m 1-2. 

22 Reqxxndente exptefa flut, to faandle flie unprecedented number ofdonora, volunu of 

23 online comributions and doltera raised, they maintdned a comprehensive system to review aU 

page 4 of 23 



MURs 6078/6090/6108/6139/6142/6214 
Obama fa America Factoal ft Legal Andysis 

1 online conttibutions for compliance wifli flu FECA. OFA Response in MURs 6078/6090/6108 

2 m 2-4, OFA Responses in MURs 6139 & 6142 at 2-3. The Committee asserts fliat ite intemd 

3 system ofreview suipassed flie proceduid reqdremente for the collection and processing of 

4 contributions set forth fa the Act, and flut as flie volume of contributions increased, flie 

5 Conunittee continudly readjurted ite procedures to ensure that dl conttibutions recdved 

Q 6 complied with the Act's requuemems. OFA Response in MURs 6078/6090/6108 at 3-4; OFA 
Ml 
"sT 7 Responses in MURs 6139 & 6142 at 2-3. 
rsl 
^ 8 The consolidated OFA Response for MURs 6078,6090 and 6108 facludes an Affidavit 
SI 

Q 9 fiom the Cominittee Cfaief Operatfag Officer Henry DeSio, wfao describes tfae requuemente in 
Nl 

10 theonlinecontributtonprocessthatmustfaavebeenmetbeforetfae website would accept a 

11 contribution: 

12 • The Comnuttee odfae contribution page informed each proqiective donor of the 
13 Am's source restrictions, fa explicit language dispteyed fa a conspicuous location 
14 tfaat tfae donor codd not miss; 
15 • No donor codd nuke a oomribution witfaout firrt afiEumfag tiut tfae funds were 
16 tewfiil and consistem witfa tfae Act's reqiuremente, by checkfag a box confimung 
17 thm tfae donor was a Umted States citizen or permanent reddent, tfam tfae fimds 
18 were not fixim tfae treasury of a person or entity wfao was a federd conttractor, 
19 coiporation, Idxxr organization or natioiul bank, and were not provided by any 
20 person otfaer tfaan tfae donor; 
21 • Donora wfao entered foreign addresses were requured to duck a box confiiming 
22 tfam tfaey were dtfaer a Umted States citizen or a permanent reddent aUen, and 
23 provide a vdid US. passport number. Id m 3-4; see also Affidavit of Hemy 
24 DeSto (-DeSto Afif.") in 3-6. 

25 Tfae DeSio Affidavit goes on to describe flu compUance and vetting process tfam occuned 

26 after tfae oduu conttibutioiu were processed by a tfaird party vendor and sufamitted to tfae 

27 (immittee: 
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MURs 6078/6090/6108/6139/6142/6214 
Obama fa America Factoal ft Legal Analysis 

1 • At regular intervate tfae (Committee conducted autonuted searcfaes of ite donor 
2 database, which facluded aSl conttibutions (wfaetfaer rdsed onlfae or tfarougli oflier 
3 mecfaadsms), to identify any frauddem or excessive donations; 

4 • Conttibutions firom rqxeat donora were examfaed to ensure that the totd amount 
5 received fixim a single donor did not exceed conttibution liniite; and 

6 • As examples of questionable fafornution, erroneous date or frauddent 
7 comributions were identified, the Committee's autonuted searches were refined 

Q 8 to query otfaer contributions that might contafa dmilar pattems of erroneous or 
<̂  9 firauddem date. Id m 4. 

^ 11 Respondente ateo deny aUegations that the Coinmittee recdved excessive contributions, 
Nl 
sr 12 includfag contributions from ite jofat fundrdsing committee, the Obama Victcay Fund aid 
sr 
^ 13 Andrew Tobias in his odfficid capadty as Treasuier, and assert that dl contributions were 
Nl 
rH 

14 properly dlocated, and refunded, redesignated or reattributed, as appropriated. OFA Responses 

15 fa MURs 6139 & 6142 m 2-3. 

16 B. Excessive Contribution AUegation 

17 1. Facte 

18 The compldms favolve dlegations based on Conqitefaante' duem review of dteclosure 

19 reports fUed by flie Coinnuttee as weU as fafimnation gleaned fixim odfae niedia reporte, and 

20 claim flut Reqiondente accepted excessive conttibutions fa addition to knowingly recdvfag 

21 contributions fixim profaibited sources. Flfag Complafat m 2; RNC Comptefat m 1-4; Kohte 

22 Ctomplaim ml; Darnels C>Qmplafat ml; Moore Comptefat ml. Compteinante Urt hundreds of 

23 fadividuate wfaom tiiey claun made conttibutions exceedfag $4,600 (wfaidi wodd be tbe 

24 aggregate totd oftiie pemtissUxle amounte of $2,300 eacfa for tfae primaiy and general elections) 

25 and contend thm tfate is eddence tfam tfae Ĉ xnumttee's conttibution processes were utterly 

26 teckfag fa tfae appropriate faterndconttote to ensure compliance whfa flu FECA. FUng 
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MURs 6078/6090/6108/6139/6142/6214 
Obama fa America Factoal ft Legd Analysis 

1 Complafat at 2; RNC Cxmpldm m 1 -4; Kohtz Complafat m 1; Daniels Complafat d 1; Moore 

2 Compldm at 1. 

3 Respondente reply tfam tfaeur comprehensive vetting and compliance system was designed 

4 to identify dl excessive conttibutions, including fliose specificdly referenced in the compldnte, 

5 and redesignate, reatttibute, or refund conttibutions, as appropriate. OFA Response in MURs 
r i 

rH 6 6078/6090/6108 m 5; OFA Responses in MURs 6139 & 6142 at 2. Specificdly, flie Committee 

^ 7 contends that only 112 of tiie 602 individuds origindly identified fa complafate for MURs 6139 
Nl 
<qr 8 and 6142 made contributions tfaat were pmentidly excesdve bm later refimded; tfae rest, tfaey 
HJ 
0 9 assert, amudly were compliant witfa tfae Act. OFA Response fa MUR 6139 at 3, OFA Response 
Nl 

10 fa MUR 6142 at 3. Respondente provide attachment spreadsfaeete flut list tfae fadividuds tfaey 

, 11 assert were compliant, as well as those who made potentidly excessive contributions flut were 

12 later reffaded or otfaerwise cured (some tunely and some untimdy).' OFA Response fa MURs 

13 6078/6090/6108 m 5; OFA Reqxmse fa MUR 6139, Exfa. A; OFA Response fa MUR 6142, Exfa. 

14 A. Respondente argue tfaat tfaehrdemonsttmion that mort examples of excessive contributions 

15 cited fa the faitid complafate were dtfaer compltent or rectified fa a timely manner, is evidence 

16 tfam tfaere is no noed for an favestigation oftfaeirfinanees and reportfag, and tfam tfaese nuttera 

17 sfaodd be dtemissed. 

18 The Conmussion reviewed the Committee's disclosums for flie 2008 electien cycle, 

19 wfaicfa reflem tiut tfae Ckimmittee rqxnted ratefag approximatdy $745,689,750 during tiut thne 

20 period. The review determfaed flut flu Committee may faave received between $1.89 and $3.5 

' The comphdnt to MUR6142 has been supplemented 38 times, mort recently on December 2,2009, which lists 
tiiousands oftransactions tiwt are dleged to be questionable and/or represent exoessive contribuflons. The 
Conmiiliee'a Reqionse to MURs 6D9 and 6142 drted Dee. 29,2008 addresses some ofdw bansactions spedficdly 
identified te tiw supplements filed up to flwt date, but was nrt amended to address tiw supplementd comphdnta filed 
after dirt date, and ofieis tfae sanw genend expbmations provided in itt response to MURs 6078/6090/6108. 
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MURs 6078/6090/6108/6139/6142/6214 
Obaina fa America Factoal ft Legal Analysis 

Oi 
rH 
M) 
sr 
Oi 
Nl 
«T 

© 
Nl 
rH 

1 million in excesdve conttibutions durfag tfae 2007-2008 cycle. Tfaese apparent excesdve 

2 conttibutions are reflected in Cfaart A below. 

3 ChartA 

Report Excessive 
Contributions 

Tmal Contributiona 
Fleportad 

Q107 $103,382 $25,702,886 
Q207 $116,241 $32,889,836 
Q3 07 $47,260 $20,652,528 
YE 07 $18,342 $22,IM7_.567̂  
M2 08 $35,151 $36,188,803 
M3 08 $15,302 $56,444,569 
M408 JAA,m $41,161,694 
M508 $26,787 $30,732,459 
M608 $22,287 $21,953,056 
M708 $95,010 $51,909,906 
M808 $359,986 $50,337,860 

M?q8 _ _ $2,295,521' _ $65,090,662 
MIO 08 $110,464 $150708.708 
12_G08 $2Ltt3. $35,944,365 
30G 08 . $218,690 

TOTAL $3,536̂ ^̂ ^ $745,889,780 

Tfae Conumsdon issued numerous RFAIs to enable tfae Ctommittee to explafa or rectify 

ite excesdve conttibutions. Tfaougfa tfae Committee nude dgnificam efiforte to identify, 

' The Commisdon identified $2,295,521 hi potentid excessive contributions based on the M9 Report, which 
fawluded $367,166 fai excesdve contributione fimn 317 fadividuab tfwt were not refimded, redesignated or 
reatttibuled whfate 60 days ofrecdpt, plus $1,928̂ 55 fai coniributions designated fa dw 2008 primaiy elertion tfwt 
wero reportedly recdved afier tfie date of tfw candfalato's nondnation. A subsequent review of tfw disclosure repoitt 
fauUcatea tfart approxfanately $1,646,236 oftiiese prfanaly-afiê prfanary contributions appear to faave been recdved 
by tfae jofan ffandraisfaig conunittee befim tfie candkfarte accepted his pittty's nomfawtion, bte tiw rqwr^ 
"contribution date" was die date dw fimds were transfbrred firom OFA to tfw Conunittee. Therefâ  $1,646,236 m 
eomiflwtiona currentiy categoriaed as "prfanaiy4dleî pifanaiy" ndda nrt be exe^ 
fawoirertly by tfae Conunittee. Tfae faivwtigatioa will clarify whetiiar tfw Conmdneeprqwrly reported tfw receiptt 
hhslM9di8ckaure8. 

* Shoukl the $2,29S,S21 fai exoessive eontributions identified 1̂  RAD be determtaod to he over-tecluslve dno to a 
reportfaig ever, dw exoessive contributinns fa M9 may be reduced to $649,284 and flw Cemmiltee's to^ 
excessive conttibutions may be redueed to $1,890,541. 
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MURs 6078/6090/6108/6139/6142/6214 
Obama fa America Factoal ft Legal Analysis 

1 rededgnate or refund a sigmficant number of the excesdve contributions identified fa the 

2 Commtesion's RFAte, the Conunittee fiuied to redesignate, reatttibute or refund millions in 

3 excessive conttibutions in a timely manner. 

4 2. Analysb 
S 

6 The FECA provides tfam no person shdl make conttibutions to a candidate for federd 

^ 7 office or his aufliorized political comniittee, which in the aggregate exceed $2,300 each for the 
ri 
Ml 

HJ 8 prinury and generd elections. 2 US.C § 441a(a)(l)(A). For the 2008 election cycle, flie Act 
Oi 

^ 9 permite a nationd politicd paity to recdve fiKim fadividuds or persons other tfaan a 
0 10 multicandidate conunittee up to $28,500. 2 U.S.C. § 441a(a)(l)(B). Additionally, ajoim 
Nl 

rH 11 fimdidsfag coinmittee esteblidied punuant to 11 C.F.R. § 102.17, may accept up to $33,100 per 

12 donor. 11 C.F.R. § 102.17(a). The Am prohibite a candidate or politicd conunittee from 

13 knowingly acceptfag contributions in violation oftfae contribution limite srt fortfa fa tfae FECA, 

14 see 2 U.S.C. § 441 a(f), and wfaere a committee faas received an excesdve conttibution, it has 

15 sucty (60) days to identify and redesignate, reattribute or refimd the excessive amount 11 C.F.R. 

16 § 110.1(b); see also discusdon, stpra, pp. 5-6. 

17 The complafate made dlegations tfam tiie Comnuttee recdved numerous excessive 

18 contributions based on disclosure reports, filed witfa tfae Commisdon, bm provided no 

19 information as to faow or wfaetiier a comribution tfam nugfat appear to be excessive on ite fiice was 

20 resolved. Tfae Committees' responses to the comptefate generaUy aver flut it mainteined a 

21 rofaurt conqiUance system for identifyfag and remedyfag excessive contributions, bm it fiute to 
22 explafa how, deqiite this system, many excesdve comributions were qxparentiy left unresolved. 
23 Based on a review ofthe (Committee's disdosure rqxirts, tfae amoum of unresolved 
24 excesdve oontributions range between $1.89 and $3.5 miUion wfaicfa, vriule less tfaan .5% of flu 
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MURs 6078/6090/6108/6139/6142/6214 
Obama for America Factual ft Legal Analysis 

1 totd oonttibutions received, is a substtmtid amount in potentid violation.̂  Accordingly, tiie 

2 Conunission found reason to believe Obama for America and Martin Nesbitt, in fais officid 

3 capacity as Treasurer, accepted excessive contributions in violation of 2 U.S.C. § 441 a(f) and 

4 aufliorized an audit under 2 U.S.C § 437g to work coextendvely wifli tiie Section 4380>) audit 

5 afaready underway. 
HJ 
^ 6 C, Possible Fordgn National Contributiona 
Ml 

^ 7 Tfae FECA provides tfam it is udawfd for a foreign nattond, directiy or indirectiy, to 
Nl 
^ 8 make a contribution or donation of money or otfaer tfaing of vdue fa connection witfa a Federd, 
HJ 

0 9 Stete, or local election, or to a committee ofa politicd party and for a federal politicd committee 

10 to receive or accept sucfa a conttibution. 2 U.S.C. § 441e(aXl) and (a)(2); 11 CF.R. § 110.20(b). 

I 11 A ••foreign nationd" is an individud, partoerdup, association, coiporation or otfaer entity 

12 organized under tfae laws of or faavfag ite prindpd place of busfaess in a fordgn country. 

13 2 U.S.C. § 441e(b). A ••foreign nationd" does not faclude a peraon wfao is a citizen, nationd or 

14 lawful permanent resident oftfae Umted Stett». Id 

15 Altfaough tfae stetote is diem as to any knowledge requirement, the (Commission's 

16 implementing regdations clarify that a comnuttee can ody viotete Section 44le whfa tfae 
17 knowing soUcitation, acoeptance, or lecdpt of a conttibmion fixxm a findgn nationd. 11 CF.R. 

18 § 110.20(g). Tfae regdntinn conbuns tfaree sbmdards tfam satisfy tfae •'knowuig" reqdremem: 

19 (1) acttul knowledge; (2) reason to knoir, and (3) wiUfid bUndness. 11 C.F.R. § 110.20(aX4Xi)-

20 0U). The reason-to-know sttuidard te satisfied wfaen a known fam esbdxlisfaes*̂ [s]ubsttmtid 

* The C<»nmisslon has pursued civil penalties fai aifi)rcemem matters fatvplvfaig excessive contributions dut are a 
firaction of flw amourt identified te tids matter. See MUR S408 (Shaqiton) (oondliating 44{a(0 viotetiona ttilaluig 
$19,500); MUR 5488 ̂ ndky Smfafa) (eondlirtfaig 441a(0 vtohdons totolfaig $40,300); MUR S496 (Huflhwn) 
(coneUiating 441a(0 vudations ttrtaUng $100,000); MUR SS68 (Bmpower UUnois) (concflfadfaig 441a(0 vfaibdons 
ttitalfaig $70,000); MUR 5749 (OSP Consulting Cap. PAQ (conciliating 441a(0 viofadona ttildfaig $28,800); MUR 
5887 (Sdiwarz fa Congress) (condUating 441a(0 viofadons toldfaig $4,748); MUR S889 (Republfawns fa 
TVauner) (conciliating 441fi(0 vtefadona totdfaig $17,099). 
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1 probability" or ••considerable lUcelifaood" thm flie donor is a foreign nmiond. See Exptenation 

2 and Jurtification for Prohibition on Conttibutions, Donations, Expenditures, fadependent 

3 Expenditures and Disbursemente by Fordgn Nationds, 67 Fed. Reg. 69940,69941 (quoting 

4 BLACK'S LAW DICTIONARY, 5fli Ed. (1979)). The willfid bifadness sttmdard is satisfied when ••a 

5 known fiict should have prompted a reasonable inquiiy, but did not." See id at 69940.' 

_ 6 1. Facte 
Ml 
sr 7 Severd of the complafate dlege thm tfae Coinmittee vioteted 2 U.S.C § 44 le by 
04 

^ 8 accqiting contributions from fordgn nationds. As siqiport for these allegations, dififaem 
sr 
0 9 Complainante focus on the foUowing facte: (1) approximately 10,400 contributora witfa fioreign 
Nl 
<̂  10 addresses gave $ 1.3 mUlion to the Committee; (2) approdnutely 500 contributions fiom 

11 contributora witfa fordgn addresses were not made fa wfaole dollar amounte (wfaicfa Compldnante 

12 suggert means tfam flie funds faad been converted to U.S. doUara fixim a foreign currency); and 

13 (3) various media omlete reported tfam foreign nationds nuy faave conttibuted to tfae Conunittee. 

14 Complainante argue tfam tfaere are wideqiread probleins witfa tfae Committee's 

15 compliance systems, wfaicfa warrant favestigation fato aU of the Committee's contributions 

16 recdved fixim fadividuds with fordgn addresses. FUng Conqitefat ml; RNC (Comptefat m 1-2; 

17 KatOz Conqilafat m 1; Damete Cmqxhfat m 1; Moore Comptefat m 1. The Comptefaante wfao 

' Befiiro die regulatkm was revised fal 2002, Conunisskmers expressed concerns abort dw level of scienter requ 
under Secdon 441e. For exaniple, a StatenwntofReasonsĈ SOR")iasned tea Section 441e case decfaleddioifly 
befiyie revision of flw regdation exandned the atatutoiy language aid legubdve histô  
disence of precise laaguage of a'Imowledge requfavnwnT ta tfw statute, *Ht woufal be fimdanm 
assess IfaMlfay on tfw part of a fimdrdser or redpiem commtttee tfwt soUcito or recdves a conlribution if tfw 
conttibution ta fat appears to be fiom a legd source, aspedaUy if fadtid screenteg effixtt resdted ta speeb̂  
assurances ofdw contribution's Iegdity." MURs 4530,4S31,4S47,4642,4909 (Stdamert of Reasons by 
Conunissioner Tfaomas ihr« Democratic Nationd GonunitteeyrtaL) at 3. Thus, oonpled witii tfw Expfauwtion and 
Jnstification issued ta Novenriwr 2002, a knowledge requfaemert may be faiflmed based on shnflar prirvidons ta die 
Art tikttqweifieany fawhided sueh fawsws^deq^ tfw absence of aqr knowledge Met 
2 (dting 2 U.S.C. §S 4411; 441b(a)>, Seeelsoll CF.R. § 103.30iXl). whkh providea flwt oootribrtteas wfatafa dfal 
art appear te be finm a profalbaed aouree aaust ba retorned witfdn B spedttod period fipon tfw date on whidi 
Comndttee beoomes aware of tofamalten fadireting dirt dw oomribution is udawftaL 
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1 rely merely on the Committee's receipt of conttibutions fixxm individuds with foreign addresses 

2 generdly provide no additiond facts to substantiate thdr cldms these fadividuds are foreign 

3 nationds, as opposed to eligible donon temporarily livfag abroad. One complaim pofate to a 

4 newquper report that asserte thm the Committee received 37,265 conttibutions tfaat were not fa 

5 wfaole dollar amounte, wfaicfa the author concludes could be evidence that those contribmions 

6 were converted from foreign currencies to the U.S. dollar, and therefore came from fordgn 

^ 7 nationds. MUR 6090 Compldnt (citing Ex. K). Complafaante ofifa no faformation to support 
Nl 

KJ 8 the conclusion tfaat sucfa ffads were contributed fa foreign currenoleser tfam tfae fadividuds who 
H: 

C> 9 made contributions in fordgn currencies were not lawful donora. Fiiully some ofthe complafate 
N|I 

10 cite media reports witii anecdotd dlegations of foreign nationds having conttibuted to the 

11 Cimmittee. Examples of tfaese media reports faclude: 

12 • A report about a group in Nigeria was reported to faave sponsored an event, tfae 
13 proceeds of wfaich were puipDiiBdly going to fae donated to tfae Committee, bm 
14 were seized by the govemmem in a fiaud investigation. MUR 6090 Compldnt m 
15 1-3 (citing Attach. A); 

16 • Media coverage of a public statement made by Libyan leader Muammar d-
17 Gteddafi opfafag tfam fordgn nationate suppoited candidate (>banu and 
18 conttibuted to tfae Ckxmmittee. Id (citfag Attach. C); 

19 • Un-sounud dlegations tfam an anonymous FEC andyrtfafioimed hte superiora 
20 tfam tfae Conumttee faad accepted nrilUons of prembited contributiona fiom foreign 
21 nationds and fais wamfags went unfaeeded.̂  Id. (citfag Attach. D); 

22 • Rqurts about two brotfaosi/rito owned a sfaop fa tfae Oaza Strip and nude bdk 
23 purchases of Obanu t-sfaute to seU fa tiun store. Id. (citfag Attadi. A, E, F); 

24 • Article abom an AustraUan man wfao admitted to knowhigly usfag a fidce U.S. 
25 pasqurt number fa order to gm the Ckimmittee's odfae conttibmion system to 
26 accept fate conttibution. Id (dting Ex. H); and 

27 • Report abom and a C)8nadten nun wfao deUberately made fidse sttrtemente fa order 
28 to gm flu CSommittee's odfae contribitfionsyrtem to accqit his comrifarticn:. Id 

* Deqiite effats by the Conunission, tfw veradty of these dlegsttons has nrt been confinned to date. 
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1 The Ckxmmittee mdmdns tfaat ite vetting procedures required online contribmora to 

2 confirm citizensfaip or peimanent resident states by cfaecking a box. OFA Response in MURs 

3 6078/6090/6108 at 4. Furtfaer, conttibutora wifli foreign addresses faad to enter a vdid U.S. 

4 passport number. Id Findly, tfae Conunittee asserte tfaat it mdntafaed a system flut m regdar 

5 intervds surveyed dl contributions recdved from foreign addresses, persondly contacted 

1̂  6 contributtira wfao were not known to be U.S. dtizens or lawful permanent residente, and required 
HJ 

^ 7 tfae submission of vdid US. passport informntion. Id m 5. 
Nl 

"7 8 2. Anatysb 
sr 
^ 9 The diegation flut Reqiondente knowfagly accepted conttibutions fixim foreign 
rH 

10 nationds, or fiuied to refund contributions after beconung aware of a basis for questionfag 

11 wfaetfaer tfae conttibutions were fiom a permissible source, is not supported by the avdlable 

12 fafoimation. As discussed below, each of tfae three principd metiiods of proof relied upon fa the 

13 complafate is flawed. 

14 Cjomplainante added up aU contributions fixim donora with fiordgn addresses and dleged 

15 tfam dl or dgdficant numbera oftfaose conttibutions murt have come fiom fordgn nationds 

16 because media rqxirts faad identified four fordgn nationds idux were aUeged to faave been 

17 conttibmora. RNC Complafat m 1. Tfae Comnuttee recdved qiproximately $1,314,717 fa 

18 contributions fiom 10,463 fadivkluate whh fordgn addresses. Tfae fiut tiut tfaese contribmora 

19 Usted foreign addresses te not, as Comptehunte cteun, prima facie evidence estafaUsfa tiut tiu 

20 contributora are fordgn nationate or flut fluir conbibuflons diodd be suqiem. 11 C.F.R. 

21 § 110.20(aX4Xi)- Altfaougfa Comptefaante argue for a oomprefaendve review of dl conttibmora 
22 witfa fordgn addresses, ndtfaer tfae medte reports nor tfae comptehrts ofifer any spedfic 

23 fafornution flut wodd suggert tfaat any oftfae contribmora witfa fordgn addresses, oflier flun flu 
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1 four specificdly identified in the medte reporte, are not American citizens living abroad, who are 

2 entitied to contribute to federd politicd coinmittees. 

3 Sunilarly, the argument thm tfae presence of contributions fa odd (non-wfaole dollar) 

4 amounte is prima facie evidence tfaat a contribution might faave come fixim an impeimissible 

5 fordgn source is facorrect. Fust, tfaere is a wide variety of explanations for a contribution to be 
00 

6 fa non-whole dollar amounts, otfaer than being a foreign currency. Second, even if flie 

7 contribution was made using a fordgn cuneney, there is no legd presumption thm the use of HJ 
Oi 
Nl 
HJ 8 fordgn eurrency te sufficient to establish tfaat a comributor is a foreign nationd. A U.S. dtizen 
sr 

1̂ 9 livfag abroad, wfao is entitied to nuke contributions, niight be expected to use a credit card 

10 account or a bank account based on the currency of tfae countty fa wfaicfa tfaey temporarily reside. 

11 Neitfaer tfae compldnte nor media reporte provide any faformation tfam would serve as reasonable 

12 cause to question tfae citizensfaip of a conttibmor based solely on tfae amount of a contribmion. 

13 While faformation thm a conttibution is recdved firom a fordgn address, foreign bank 

14 and/or fa a currency other than US. doltera ought serve as pertinent infomution fa exanuning 

15 tfae conttibution, tfae mere presence ofsucfa indicatora does not establisfa reason to beUeve tiut 

16 tfae CJonnnittee vtolated tfae profaibition agafart recdvfag contribmions firom fordgn nationds. 
17 Rather, aCommittee need ody make a •'reasonable faqdiy" to verify tfam tfae contribution te nm 

18 fiom a prohibited source to satisfy the Act's compUance regdations. 11 C.F.R. § 110.20(a)(7). 

19 Here, tfaere is evidence tiut the Committee made reasonable inquiries into tfae source oftfaose 

20 fiinds by: (1) fafomiing wdxdte usera of tfae appropriate legd requhremente for nukfag 

21 contributtons; (2) requuing conttibuttira wfao used tfae wdxdte to profifa tfae qiproprtete 

22 certffications before processuig tfadr conttibutions; and (3) mdnteining an fatemd system to 

23 review aU conttibutions recdved fixxm fordgn addresses for compliance witfa tfae FECA and ite 
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1 regulations. OFA Response in MURs 6078/6090/6108 at 4-5. Tfaere is dso evidence flirt flu 

2 Conunittee's fatemd conttxxls followed tfae Am's •'safe faarbor" guidelfaes by requiring donora 

3 who attended ffaidrdsing evente located outeide of the United Stetes or made contributions 

4 online using fordgn addresses to provide a vdid U.S. passport number. Id \ seell C.F.R. 

5 § 110.20(a)(7) (••[A] person shdl be deemed to have conducted a reasonable inqdiy ifhe or die 

6 seeks and obtdns copies of current and vdid U.S. passport papera."). 
Ml 

^ 7 The Commission reviewed tfae contributtons received by tfae Committee firom fadividuds 
04 
Ml 

_ 8 witfa foreign addresses wfao conttibuted to OFA durfag the prinury and genord dection months 
s- -

CI 9 of February 2008 and August 2008, respectively.' This review provkted insight into how tfae 

^ 10 Conimittee's compliance system was working, wfaetfaer it was efifectively identifyfag potentidly 

11 profaibited contributions, and wfaeflur conemive action was takfag place to resolve questionable 

12 contributions, fa addition to specific individuds identified in tfae complafate (see discusdon 

13 below), the (̂ mnussion's review found ody eig|ht conttibutora Uvfag abroad (wfao conttibuted a 

14 totd of $2,147) flut fdled to give persond faformation reqdred for die OFA disclosure reports. 

15 Consistem witfa tfae assertions fa tfae Committee's response, tfae Conmusdon's review found tfam 

16 contribmora outdde oflfae Udted Stales were required to afiSrm tfam fluy were Umted States 

17 citizens. See OFA Reepoaae fa MURs 6078/6090/6108 m 4-5. fa fiuit, tiu website wodd not 

18 accqit contnbutions firom fadividuate outdde oftiie United States witfaom certification tfam tfaey 

19 were dtizens or legd permanent reddente. Id Contribmora outdde oftiie Umted Sttdes were 

' The Commission has approved of tfw use of examining samples fa order to ascertata wfaedier excessive and 
pniUbited oontribution dofadons are sdwoudd enough to watrart finflwr faiq^ Slse; eg., 11 CPiL 
fi§ 90072(0(1) and 9038,1(0(1) (approvfaig flw use of samplfaig ta tiw audtt oontert to detennfaw wfaetiwr excessive 
and prohibited coniributions aw sigdficam enough to wmrartieitard fa cnfiircenwm). Here, tfw Conunission 
opted to review a sample of disctasure reporte rt tfw reason to believe stage ta order to aaoerlata whetfwr flw 
vtolations of tfie Art aUeged ta dw oompfadrt are fauUcative of broader flawa ta tfw Conuntttee's compUance system 
and/or are sigaificart enough to reoonunend tfwt an tavestigatfam oftfae vtatationa Is wananted. 
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1 typicdly employed by flie United Sttdes government or milittuy, or working in flie intemational 

2 offices of American coiporations, or fior American non-profit, human righte or reUgious 

3 organizations. 

4 The contributions cited as examples of Section 441e viotetions fa tfae compldnte are 

5 insufficient to support a reason to believe finding for tfae foUowfag reasons: 
O 

6 • There is no support for tfae inference tfaat the Committee received contributions or 
^ 7 wasfaany way connected to the Nigerian fundraiser or ite coordinatora, as the 
Oi 8 same media reporte fadieate flut the Nigerian govemment seized the funds raised 
Nl 9 and are investigming the matteo as a fraudulent scfaeme. RNC Complaint, Exfa. A. 
sr 
^ 10 • There is no iiifimnation sqqxxrting the diegation thm the generd conunente made 
^ 11 by Libyan leader Muammar d-Gaddafi claunfag, ••[People in the Arab and 
^ 12 Islanuc world] welcomed [Barack Obama] and prayed for hun and... may even 

13 have been involved in legitimate contribution campdgns to enable faim to win the 
14 American preddency" are related to any identifteble contributions or ffaididsfag 
15 efiforte for tfae Committee. Id 

16 • Tfae dlegations flut contributions recdved by tfae Committee, wfacfa weie not 
17 made fa wfaole doUar amounte murt faave been made fa foreign currency and 
18 tfaerefore have origuuted fixim fordgn sources, te also purely speculative, as the 
19 converaion of monies fixxm one currency to another te not evidence tfam the 
20 individuds thm were tfae source oftfae funds were foreign natioiute. Id 

21 • The Austtdian man cited fa tfae media report admite (fa tfae same report) flut fae 
22 knowingly nude flie illegd comribution fluougifa bypassfag the online security 
23 protooobl̂ emerfag a fidse pasqxirt number and fiauddentiycertifyfag tfam fae 
24 was an American dtizen Uvfag abroad, fa order to gm flu webshe to accqit fais 
25 oonttibution. ENC Conqitefat, Exfa. H, OFA Reqionse fa MURs 6078/6090/6108 
26 m4. 

27 • Wfaile tfae Canadian donor dul not adnut to makfag fidse sttdements, fae also 
28 domed remembering wfaeflur fae certified tfaat fae was a citizen and stated flut fae 
29 later contacted tfae Coinnuttee to requert a refund. RNC (̂ nqxlafat, Exfa. H. Tfae 
30 Ckinumttee asserts flut tfae webdte dd require a certifiGation of dtizendup to 
31 make contributions fixxm a foreign address and tfae contribution fixun flie donor 
32 has suice been refunded. OFA Response fa MURs 6078/6090/6108 m 4. 

33 See OFA Response fa MURs 6078/6090/6108, Edi. A. 
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1 According to media reports, brofliera Hosam and Monir Edwan bought t-shirte fiom tiu 

2 Conunittee's website to seU fa fluur Gaza store, flie proceeds ofwfaicfa constituted conttibutions 

3 to OFA fixim tiie Edwans tottdfag $6,945 and $24,770, respectively.' RNC Complaint, Exh. A. 

4 The same report indicates tiut the Edwan brofliera faserted the abbrevimion ••G A" fa the address 

5 line reserved for the name of the contributor's state of residence, which the Conunittee migiht 
H 

Oi 6 faave misttdceii to stand for ••Georgia" rather flun ••Gaza." Id Tfae report dso cites a campdgn 
Ml 

^ 7 officid who stetes that umU the medte identified tfae Edwan brofliera as befag residente of Gaza, 
Nl 

<^ 8 tfae Committee faad no reason to believe tfae Edwans lived outdde oftfae Umted States. Id 
HJ 

0 9 Tfae Act provides tfaat where a contribution does not present a genuine question of 
10 wfaetiier it nug|ht be profaibited by tfae Act, bm is later discovered to be illegd, a treasurer has 

11 tiurty (30) days fixxm tfae date on wfaicfa tfae illegdity is discovered to refund tfae conttibution. 

12 11 C.F.R. § 103.3(b)(2). Here, flie Edwan brotfaera made 28 t-sfaurt purcfaases, 22 ofwfaicfa were 

13 refimded witfafa 30 days of receiptRefunds oftfae other six purchases (for $4,130) were made 

14 witfafa two weeks of tfae firrt media rqxirt identifyfag tfae brotfaera as foreign nationds. 

15 While it is unclear when die Conunittee discovered aU of tfae contribmora cited fa tfae 

16 media xeporte were foreign nationals, the Cxmmittee did lefimd dl oftfae contributions witfafa 30 

17 days oftfaose iqxxite or tiu fafbmution abom the identity oftfaose contributtns becoming public. 

IS Moreover, tfae fiim tfam a review of the (tommittee's disclosure rqurts faas identified ody $2,147 

* It is wdl established tfad dw proceeds finmi tfae purchase of fimdraisfaig itenw are conddered to be canipaign 
contributiona. 11 CF.R. § 100.53; see also AO I97S-1S (Wdfawe) (conchidfaig flat tfw fiUI amourt pdd by a 
purcfaaser to a poUticd conuntttee or candidate fa a fimdraisfaig ttau is a conlribuflm); AO 1979-17 (RNC) (cttfaig 
AO 1975-15) cnw fiwt tfwt tfie conttibutor reeeived sonwddos of vahw ta exdiange fa a poUticd contribution d^ 
nm change the diaraeler of the â vtty fimn a poltticd contribution into a commereid sde/̂ iurdwse fawnactfam). 

'̂Hoaam Edwan made 8evea60Btrfliutions,aHofwhlGh were refimded. Od|y tiw fiwr snwUert transactions ($187, 
81,217, $834 snd $508) were refladed outside tfw 30Hfaiy wfaidow. Mmdr Edwan made 2 leobtifiiutiuns,di but 
ttvo of whtah (fa $94 and $1,290) were refinded wtthta tfie 30^ wfaidow. Id A fadd of $4,130 ofdie 
conuibutiona made 1|y tfae Ediwans was refimded outtfato tfae 30-diy wfaidow, brt witfdn two weeks of tfw firrt medta 
report. 
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1 fa conttibutions firom eight donora witfa foreign addresses tfaat migfat be questionable, wifli no 

2 additiond infomution on wfaetiier fluy are in fart foreign nationds, mitigates agafart ffadhig 

3 reason to believe that tiie Committee violated 2 U.S.C. § 441e. 

4 Because tfae potentid Section 441e violations are limited fa scope and amount ($6,277) 

5 and because tfaere is insufficient information to suggert flut tfae Committee acted unreasonably in 
04 

Oi 6 relying on tfae faformation provided by conttibutora affiimfag thm they were Umted States 
Ml 

^ 7 citizens, tfae Conunission concluded that opening an favestigation into thte tesue wodd be aa 
Nl 

KJ 8 inefficiem use ofite limited resources. See Heckler v. Chaney, 470 U.S. 82r (1985); MUR 5950 
HJ 

0 9 (HiUary Clfaton for Prcsidem) (Facttid and Î gd Andysis disnussing Section 441e vtolation to 
Nl 
rH 

10 preserve resources where amount in potential prohibited conttibutions was minund ($1,000) 
11 compared to totd contributions recdved, and funds faad been reffaided before tfae complafat was 

12 filed). 

13 AcconUngly, tfae (Commission dismissed dlegations tfam Obanu for America and Maitfa 

14 Nesbitt, fa fas officid capacity as Treasurer, violated 2 U.S.C. § 441e by accepting conttibutions 
15 firom fordgn nationds. 

16 D. Possible Contribntions from Unknown Individuate 

. 17 Tfae Act provules tfam no person sfadl make a contribution fa tiie name of anoflur person, 

18 and no person sfaaU knowfagly accqit a conttibution made by one person in flu name of anoflur. 

19 S(se2U.S.C§441f. A Committee faas flurty days fiom tfae date tfam a profabited conttibution te 

20 nude or discovered to have been nude to refiind tfae hnpennisdble conttibution. 11CF.R. 

21 § 103.3(bX2)* 

22 The comptefate aUege tfam fadividuds nude conbibutions to tiu Ckimmitteeusfaig 

23 firaudulem or fictitious names, and tfae (̂ numttee's odfae fimdrdsuig mecfaadsm provided no 
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1 intemd controls to cucumvent tfae receipt ofsucfa prohibited conttibutions. RNCSuppl. 

2 Complaint at 3-4. DifferentCompldnantspresemtwotypesof argumente for why tfae 

3 Conunittee diould faave been on immediate notice flut certafa contributions did not come from 

4 legitimate sources. First, some of tfae compldnts contend tfaat certdn conttibmions were Ifaked 

5 to names tiut were clearly fictitious, and tfae fam tfaat sucfa contribmions were processed by tfae 
Nl 
> ̂  6 Committee's odine fimdraisfag system is evidence of wideqiread fdlure fa ite compliance 
Ifi 

- «gr 
^ 7 syrtem and wairante investigation. Second, one of tfae later compldnte (MUR 6214) pofate to a 
Nl 
sr 8 range of anonidies fa tfae pattenis of tfae contrihutions atttihuted to particular fadividuds as 
sr 
^ 9 being sufficientiy unusual and udikely as to put the Committee on notice tfaat tfaese conttibutions 
rH 

10 were illegitimate. 
11 1. Facte 

12 Tfae complafate dte media rqxirts identifyfag 11 individuds wfaose names were listed on 

13 tfae Conunittee's disclosure rqxirte as contributora, bm teter were detenmned to have submitted 

14 fictitious or fiauddent names, addresses or credit card fafornution. Examples oftiiese 

15 individuds faclude: 

16 • Good WiU - an individud wfao listed fate name as ••Ctood Will," fate emptoyer as 
17 •Xovfag,"occiqiation as ••You" and wfao provided an address tfam turned om to be 
18 for a Ctood Will fadustties cfaarity office fa Austin, T^. Rqxirtedly, no one 
19 tfae nanu ofGood WUl woricsm flu office. Good WUl nude over 780 
20 conttibutions fa $25 facremente between Marcfa 2008 and April 2008, tottdfag 
21 over $19,500; 

22 • Doodad I^-an fadividud wfao Usted fate nanu as ••Doodad Pro," fais reddence 
23 as Nando, NY, occupation as ••Lovfag," and einplpyer as ••You" made over 850 
24 comributions fa $25 facremente between November 2007 and April 2008, totding 
25 over $21,250; 

26 • Persons witfa fictiond addresses - some fadividuate provided questionabte names 
27 and fictitious addresses, fachding •Tert Peison" reddfag fa Some Ptece, UT, 
28 ••Jockuo Albeiton" redding m a fictiond addiess fa Wifanington, DE, ••Derty 
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1 Wert" and ••Derty Poiiuy" bofli residing in rewq, ME and ••fhdfhdfh" residing fa 
2 Erid, NJ; and 

3 • Peraons with obvious fictiond names-some fadividud donors provided 
4 nonsensicd names includfag, ••Hbkjb, jkbkj," ''Jĝ  Jfigdifid>** **Dahsudfau 
5 Hdusafafd," Uadfadigu Hduadh," ••Edrty Eddty" and ••Es Esh." 

6 During tfae course of ite compltence process, and before tfae names were made public in 

«7 7 media reporte or compldnte, the Committee asserts that had dready identified many of these 
04 

^ 8 same contributions as being of questionable legitimacy. Disclosure reports indicated tfaat severd 
sr 

9 of tfae ••conttibutions" made by fictitious donora cited in flie complafate eitfaer were never 
HJ 
HJ 10 accepted due to htvaUd informatian (e.g., favaUd credit card or bankfag informmion) or were 
0 
^ 11 refimded immedtetdy. In otfaer insttmces, where conttibutions were accepted, reffaids occurred 
rH 

12 on a continuous bads. For instance, in the case of Doodad Pro and Ctood Will, who made 

13 hundreds of contributions fa smdl incremente, refunds were done on a roUing basis before tfadr 

14 contributions qipeared in media reporte. Furtfaer, mort of tfae refiinds were completed to ahnort 

15 dl'of tfaese profaibited contributora witfain weeks of tfae firat medte reporte and/or tfae faittel 

16 complainte fiUed witfa tfae Ckiinnusdon. 

17 Tfae Complafat fa MUR 6214 makes an extensive and detaUed andyste of various 

18 patterns fa tfae Comnuttee's receipte. Tlus comptefat aUeges tfam tfae Conumttee fiuied to make 

19 unmediate uso ofan Addiess Verification System to conffan flut eacfa conttibutor's reported 

20 addreBS infinmation nutcfaed tfae address fafonnation fior the credit card used to nuke ttu 

21 contributton, ̂ d i dlowed tfae Ctommittee to accept odfae conttibutions fa transactions flut 

22 wouU faave been rejected by otfaer vendora accqiting ciedit card paymente over tfae faternet 

23 Thte comptefat suggeste tfam tfae absence oftfais safeguard raises questions as to wfaeflur flu 

24 Conunittee adequately verified flu ttrue souroes for onUne comributions it recdved vte credit 
25 card, fa addition, tfate complafat identifies flu foUowfag conttibution pattems wfacfa it deemed 
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1 suspicious: 1) Non-Dollar Donations tfam were not in wfaole dollar amounts; 2) Non-Traditiond 

2 Donations tfaat were in wfaole dollar amounte, but not in multiples of $5; 3) Multiple Day 

3 Donations wfaere a donor has two or more donations on tfae same day; 4) DupUcate Donations 

4 wfaere tfae donora appeared to make two or more contributions oftfae same amoum on tfae same 

5 day. Compldnant dleges tfaat tfae Committee accepted an unusudly large number of 
Ml 
^ 6 contributions tfam fit fato tfaese patterns, wfaicfa it deemed to be suspicious and merit further 
HJ 

fvj 7 review. . ^ I 
^ 8 2. Anatysb : 

1 . . . . . . ' 
C) 0 A« HifiraiAfiml nhnvp. ihti Pranmisieinn tiaa nmvirlMl oiiiHntiMk tn AnmmittMs that thmr mav ' Nl 
r-l 

9 As discussed above, tfae Commission faas provided gddance to committees tfam tfaey may 

10 use fatemm ffaidrdsing so long as committees use reasonable safeguards to enable them to 

11 verify the identity of contributora and screen for impermissible contributions with tiie same level 

12 of confidence thm applies to other methods of fimdrdsing, and am constetentiy witfa Ckxnmiisdon 

13 regulations. See AO 1999-09 (BiU Bradley for Preddent, Inc.). Complainante contend that tiie 

14 Comnuttee's acceptance of odine conttibutions firom tfae unknown persons identified fa tfae 

15 complafate is clear evidence tiut it faad no conttol mechadsms fa place to catcfa flurd party firaud. 

16 FUng Ĉ omplahrt at 1; RNC Ctomptefatm 3-4; Kohhz Complafat ml. (Onsequentiy,flie 

17 complainte argue, an favestigation of dl contributions te wanunted. Id RNC Suppl. Complafat 

18 m3-5. 

19 Reqiondente assert tfam tfae compliance system tfae Committee mdnteins is dedgned to 

20 identify fadividuate like tfaose cited fa tiu comptefat and refimd tfaeir contributions if tfaey are 

21 untewfiil. OFA Response fa MURs 6078/6090/6108 m 4. Tfae Comnuttee asserts tiut ite 

22 faternd system runs reguter searcfaes ofite donor datefaase fa order to ktentify fafinnution tfaat 

23 comributions may be firauddem. Id m 5. Tfae Coinmittee dso asseite tfam flnoogjh ite vettfag 
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1 and compliance system, as individuds who provided fictitious faformation are identified, 

2 subsequent searches are modified to look for similar individuds or pattems of firauddent donora 

3 tfaat were previously identified. Id, Regarding tfae individuak identified in tfae compldnt, 

4 Respondente provide infonnation flut mort of flie fiaudulent conttibutions fixxm tfaese fadividuate 

5 faad been identified and refimded before tfae compldnte were filed. Id. 

6 Tfae complaint cites tfae names of eleven individuate witfa dleged fictitious names tfaat 

7 dlegedly made conttibutions to tfae (Ommittee. Only tfaree of tfaese individuds gave 

8 contributions tfaat were actually received and aggregated over $1,000; tiuy faclude: 

9 • ••Doodad Pro" made 850 conttibutions fa $25 facremente ttxttdfag $21,250, 

10 • ••Good Will" made 780 conttibutions in $25 incremente tottding $19,500, and 

11 • ••Hbkjb, jkbkj" made a single contribution of $1,077.23. 

12 Tfae ••Doodad Pro" and ••Ctood Will" contributions were refunded on a continuous basis dtfaer 

13 before or witfain 30 days oftfae faitid complafat in this nutter, tfaougfa many refunds were nm 

14 nude wiflifa 30 days offlu faitid recdpt oftiu comribution. Tfae sfagle ••Hbljb, jkbkj" 

15 conttibution was refimded witiun 30 days ofreceipt Contributions fixxm tiie remdmng eight 

16 donora dted fa the complafat totded qqiroxinutely $1,200; none of which has been refunded. 

17 fa order to ascertafa wfaetiier tfaere was a poteutud system breakdown tfam might have led 

18 tfae Conunittee to accqit huge numbera of conttibutions fixim unknown persons, tfae Commisdon 

19 reviewed a sanqilfag of contributions to tfae Coinmittee fa tfae prhnaiy and generd election • 

20 montfas of February 2008 and Augurt 2008, requctively. During flu sample period, tfae 

21 COnunitteerecdvedacombfaedttittdof $73,976,663 fa oonttibutions fixim over 170,000 

22 conttributora. The Ctommisdon ateo redewed comptefate, disclosure rqxxrts and media reporte 

23 fixr fadividuds wfaose fafimnation appeared to be facomplete, fictitious or otiierwise unverified 
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1 as belonging to acttul persons, as well as wfaetfaer suspect contributions were accepted, verified 

2 and, if appropriate, tunely refunded by the Comnuttee. 

3 fa addition to the contributora cited in the complafate, ody sbc otfaer contributora to OFA 

4 wfaose names might have been fictitious based on the spelUng or otfaer information were 

5 identified. These six contributora gave approxinutely $17,445 to tfae Committee, $14,476 of 

Ol 6 wfaicfa remafas unrefunded. Thus, tfae complafate and tfae Commission's review identify a totd 
Ml 

^ 7 of 17 contribmora vofli potenttelly fictitious names who gave a tottd of $60,472 in contributions 
Nl 

KJ 8 to the Conunittee, $15,676 of wfaidi faas ym to be refunded. 
0 9 Tfae (Onunission drtermfaed flut disnussd of tfaese dlegations is appropriate because (1) 
rH 

10 tiie aUeged breakdown in die (Ommittee's compliance system te not home out by tfae avdlable 

11 uiformation about tfae scope and amount of tfae contributions tfae Committee received fiom 

12 aUegedly unknown persons, and (2) tfae majority (approxunately 75%) of the prohibited 

13 contributions received fixxm flie fictitious fadividuate cited fa the complafat and identified 

14 tfarough tfae Conunission's review faave been refimded. 

15 For tfaese reasons, tfae Conumsdon determfaed ii wodd not be an efficient use ofite 

16 resources to open an favestigation fato tfais issue wifli reqied to tfae conumttee. See Heckler v. 

17 Chaney, 470 US. 821 (1985); MUR 5950 (HUkuy CUnttm finr Ptesidem) (Facttul and Legd 

18 Andyds dismissing Sectkm 441e vtolation to pteserve resources ̂ ereprofaifated contributions 

19 were refimded before tfae compteim was filed). 

20 Aocordtogly, tfae conunission dtenussed aUegations tfam Obanu fiir America and Martfa 

21 Nesbitt, fa fate offictel capadty as Treasurer, vioteted 2 U.S.C. § 441f by accqiting conttibutions 

22 fixim unknown persons fa tfae nanu of anotiier. 
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